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that will not pose an undue hardship, and
that will prevent the transmission of the dis-
ease through the handling of food, the em-
ployer must provide the accommodation to
the individual. The employer, under these
circumstances, would not be permitted to
discriminate against the individual because
of the need to provide the reasonable accom-
modation and would be required to maintain
the individual in the food handling job.

If no such reasonable accommodation is
possible, the employer may refuse to assign,
or to continue to assign the individual to a
position involving food handling. This means
that if such an individual is an applicant for
a food handling position the employer is not
required to hire the individual. However, if
the individual is a current employee, the em-
ployer would be required to consider the ac-
commodation of reassignment to a vacant
position not involving food handling for
which the individual is qualified. Conference
Report at 61-63. (See §1630.2(r) Direct
Threat).

Section 1630.16(f) Health Insurance, Life
Insurance, and Other Benefit Plans

This provision is a limited exemption that
is only applicable to those who establish,
sponsor, observe or administer benefit plans,
such as health and life insurance plans. It
does not apply to those who establish, spon-
sor, observe or administer plans not involv-
ing benefits, such as liability insurance
plans.

The purpose of this provision is to permit
the development and administration of ben-
efit plans in accordance with accepted prin-
ciples of risk assessment. This provision is
not intended to disrupt the current regu-
latory structure for self-insured employers.
These employers may establish, sponsor, ob-
serve, or administer the terms of a bona fide
benefit plan not subject to State laws that
regulate insurance. This provision is also not
intended to disrupt the current nature of in-
surance underwriting, or current insurance
industry practices in sales, underwriting,
pricing, administrative and other services,
claims and similar insurance related activi-
ties based on classification of risks as regu-
lated by the States.

The activities permitted by this provision
do not violate part 1630 even if they result in
limitations on individuals with disabilities,
provided that these activities are not used as
a subterfuge to evade the purposes of this
part. Whether or not these activities are
being used as a subterfuge is to be deter-
mined without regard to the date the insur-
ance plan or employee benefit plan was
adopted.

However, an employer or other covered en-
tity cannot deny an individual with a dis-
ability who is qualified equal access to insur-
ance or subject an individual with a dis-
ability who is qualified to different terms or
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conditions of insurance based on disability
alone, if the disability does not pose in-
creased risks. Part 1630 requires that deci-
sions not based on risk classification be
made in conformity with non-discrimination
requirements. See Senate Report at 84-86;
House Labor Report at 136-138; House Judici-
ary Report at 70-71. See the discussion of
§1630.5 Limiting, Segregating and
Classifying.

[66 FR 35734, July 26, 1991, as amended at 65

FR 36327, June 8, 2000; 76 FR 17003, Mar. 25,
2011]
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§1635.1 Purpose.

(a) The purpose of this part is to im-
plement Title II of the Genetic Infor-
mation Nondiscrimination Act of 2008,
42 U.S.C. 2000ff, et seq. Title II of GINA:

(1) Prohibits use of genetic informa-
tion in employment decision-making;

(2) Restricts employers and other en-
tities subject to Title II of GINA from
requesting, requiring, or purchasing ge-
netic information;

(3) Requires that genetic information
be maintained as a confidential med-
ical record, and places strict limits on
disclosure of genetic information; and

(4) Provides remedies for individuals
whose genetic information is acquired,
used, or disclosed in violation of its
protections.

(b) This part does not apply to ac-
tions of covered entities that do not
pertain to an individual’s status as an

412



Equal Employment Opportunity Comm.

employee, member of a labor organiza-
tion, or participant in an apprentice-
ship program. For example, this part
would not apply to:

(1) A medical examination of an indi-
vidual for the purpose of diagnosis and
treatment unrelated to employment,
which is conducted by a health care
professional at the hospital or other
health care facility where the indi-
vidual is an employee; or

(2) Activities of a covered entity car-
ried on in its capacity as a law enforce-
ment agency investigating criminal
conduct, even where the subject of the
investigation is an employee of the
covered entity.

§1635.2 Definitions—general.

(a) Commission means the Equal Em-
ployment Opportunity Commission, as
established by section 705 of the Civil
Rights Act of 1964, 42 U.S.C. 2000e—-4.

(b) Covered Entity means an em-
ployer, employing office, employment
agency, labor organization, or joint
labor-management committee.

(c) Employee means an individual em-
ployed by a covered entity, as well as
an applicant for employment and a
former employee. An employee, includ-
ing an applicant for employment and a
former employee, is:

(1) As defined by section 701 of the
Civil Rights Act of 1964, 42 U.S.C. 2000e,
an individual employed by a person en-
gaged in an industry affecting com-
merce who has fifteen or more employ-
ees for each working day in each of
twenty or more calendar weeks in the
current or preceding calendar year and
any agent of such a person;

(2) As defined by section 304(a) of the
Government Employee Rights Act, 42
U.S.C. 2000e-16¢c(a), a person chosen or
appointed by an individual elected to
public office by a State or political
subdivision of a State to serve as part
of the personal staff of the elected offi-
cial, to serve the elected official on a
policy-making level, or to serve the
elected official as the immediate advi-
sor on the exercise of the elected offi-
cial’s constitutional or legal powers.

(3) As defined by section 101 of the
Congressional Accountability Act, 2
U.S.C. 1301, any employee of the House
of Representatives, the Senate, the
Capitol Guide Service, the Capitol Po-

§1635.2

lice, the Congressional Budget Office,
the Office of the Architect of the Cap-
itol, the Office of the Attending Physi-
cian, the Office of Compliance, or the
Office of Technology Assessment;

(4) As defined by, and subject to the
limitations in, section 2(a) of the Presi-
dential and Executive Office Account-
ability Act, 3 U.S.C. 411(c), any em-
ployee of the executive branch not oth-
erwise covered by section 717 of the
Civil Rights Act of 1964, 42 U.S.C. 2000e—
16, section 15 of the Age Discrimination
in Employment Act of 1967, 29 U.S.C.
633a, or section 501 of the Rehabilita-
tion Act of 1973, 29 U.S.C. 791, whether
appointed by the President or any
other appointing authority in the exec-
utive branch, including an employee of
the Executive Office of the President;

(5) As defined by, and subject to the
limitations in, section 717 of the Civil
Rights Act of 1964, 42 U.S.C. 2000e-16,
and regulations of the Equal Employ-
ment Opportunity Commission at 29
CFR 1614.103, an employee of a federal
executive agency, the United States
Postal Service and the Postal Rate
Commission, the Tennessee Valley Au-
thority, the National Oceanic and At-
mospheric Administration Commis-
sioned Corps, the Government Printing
Office, and the Smithsonian Institu-
tion; an employee of the federal judi-
cial branch having a position in the
competitive service; and an employee
of the Library of Congress.

(d) Employer means any person that
employs an employee defined in
§1635.2(c) of this part, and any agent of
such person, except that, as limited by
section 701(b)(1) and (2) of the Civil
Rights Act of 1964, 42 U.S.C. 2000e(b)(1)
and (2), an employer does not include
an Indian tribe, or a bona fide private
club (other than a labor organization)
that is exempt from taxation under
section 501(c) of the Internal Revenue
Code of 1986.

(e) Employing office is defined in the
Congressional Accountability Act, 2
U.S.C. 1301(9), to mean the personal of-
fice of a Member of the House of Rep-
resentatives or of a Senator; a com-
mittee of the House of Representatives
or the Senate or a joint committee;
any other office headed by a person
with the final authority to appoint,
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